Attachment F
Article 15-A (MWBE) Provisionsfor Solicitation Documents (non-construction)

New York State L aw

Pursuant to New Y ork State Executive Law Article 15-A, NY SERDA recognizes its obligation under the
law to promote opportunities for maximum feasible participation of certified minority-and women-owned
business enterprises and the employment of minority group members and women in the performance of
NY SERDA contracts.

In 2006, the State of New Y ork commissioned a disparity study to evaluate whether minority and women-
owned business enterprises had afull and fair opportunity to participate in state contracting. The findings
of the study were published on April 29, 2010, under the title "The State of Minority and Women-Owned
Business Enterprises. Evidence from New Y ork™ (“ Disparity Study”). The report found evidence of
statistically significant disparities between the level of participation of minority-and women-owned
business enterprisesin state procurement contracting versus the number of minority-and women-owned
business enterprises that were ready, willing and able to participate in state procurements. Asaresult of
these findings, the Disparity Study made recommendations concerning the implementation and operation
of the statewide certified minority- and women-owned business enterprises program. The
recommendations from the Disparity Study culminated in the enactment and the implementation of New
York State Executive Law Article 15-A, which requires, among other things, that NY SERDA establishes
goals for maximum feasible participation of New Y ork State Certified minority- and women — owned
business enterprises (“MWBE”") and the employment of minority groups members and women in the
performance of New Y ork State contracts.

Article 15-A EEQO Poalicy

(D] Contractors and subcontractors shall undertake or continue existing programs of affirmative
action to ensure that minority group members and women are afforded equal employment
opportunities without discrimination because of race, creed (religion), color, national origin, sex,
sexual orientation, military status, age, disability, predisposing genetic characteristic, marital
status, or domestic violence victim status. For these purposes, affirmative action shall apply in
the areas of recruitment, employment, job assignment, promotion, upgradings, demotion, transfer,
layoff, or termination and rates of pay or other forms of compensation. This requirement does not
apply to: (i) work, goods, or services unrelated to the Contract; or (ii) employment outside New
York State.

2 Following the award of a State contract and as a precondition to entering into that contract, a
winning proposer shall submit an equal employment opportunity (“EEQ™) policy statement to
NY SERDA within seventy-two (72) hours following such proposer’ sreceipt of NYSERDA’s
award letter. A proposer’sfailureto timely submit the EEO policy statement could result in
NY SERDA’s rejection of that proposer’s proposal.

3 The proposer’s EEO policy statement shall contain, but not necessarily be limited to, and the
proposer, as a precondition to entering into a valid and binding State contract, shall, during the
performance of the State contract, agree to the following:

) The proposer will not discriminate against any employee or applicant for employment
because of race, creed, color, national origin, sex, age, disability or marital status, and
will undertake or continue existing programs of affirmative action to ensure that minority



(4)

()

(6)

group members and women are afforded equal employment opportunities without
discrimination, and shall make and document its conscientious and active efforts to
employ and utilize minority group members and women in its work force on State
contracts.

(i) The proposer shall state in all solicitations or advertisements for employees that, in the
performance of the State contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of race, creed, color, national
origin, sex, age, disability or marital status.

(iii)  Attherequest of NY SERDA, the proposer shall request each employment agency, |abor
union, or authorized representative of workers with which it has a collective bargaining
or other agreement or understanding, to furnish awritten statement that such employment
agency, labor union, or representative will not discriminate on the basis of race, creed,
color, national origin, sex, age, disability or marital status and that such union or
representative will affirmatively cooperate in the implementation of the proposer’s
obligations.

(iv) Pursuant to Article 15 of the Executive Law (the “Human Rights Law™), all other State
and Federal statutory and constitutional non-discrimination provisions, the Contractor
and sub-contractors will not discriminate against any employee or applicant for
employment because of race, creed (religion), color, sex, national origin, sexual
orientation, military status, age, disability, predisposing genetic characteristic, marital
status or domestic violence victim status, and shall also follow the requirements of the
Human Rights Law with regard to non-discrimination on the basis of prior criminal
conviction and prior arrest.

Within ten (10) business days following awinning proposer’ s receipt of NY SERDA’s award
letter, such proposer shall submit to NY SERDA a staffing plan of the anticipated work force to be
utilized on the State contract. The form of the staffing plan shall be supplied by NY SERDA. In
the case where the workforce to be utilized in the performance of this Agreement cannot be
separated out from the Contractor's and/or its subcontractor workforce, the Contractor shall
submit, in lieu of a staffing plan, information on the Contractor's and/or subcontractor's total
workforce. The staffing plan or workforce information shall be broken down by ethnic
background, gender and Federal occupational categories, or other appropriate categories specified
by NY SERDA. A proposer’sfailureto submit the staffing plan or workforce data could result in
NY SERDA'’s rejection of that proposer’s proposal. If a proposer changes its utilization plan after
submission, it shall notify NY SERDA in writing of such change and obtain approval from

NY SERDA in accordance with the Regulations 88 142.6 & 142.8.

A proposer’ s failure to submit an EEO policy statement and staffing plan or total work force data
shall result in NY SERDA' s rejection of proposer’s proposal, unless the proposer provides

NY SERDA with areasonable justification in writing for such failure (e.g., the failure to submit a
staffing plan where proposer has awork force of 10 employees or less), or makes a commitment
to submit an EEO policy statement and a staffing plan or total work force data by a date to be
specified by NY SERDA.

To demonstrate compliance with the stated participation goals as set forth herein, a contractor
shall be required to periodically submit compliance reportsto NY SERDA, on the forms attached
to the contract, during the entire term of the contract.



Contract Participation Goals by MWBE on NY SERDA procurements

In accordance with Article 15-A of the N.Y. Executive Law (“Article 15-A") and pursuant to the
regulations adopted thereto, NY SERDA has established certain contract participation goals for minority
and women-owned business enterprises (MWBE). NY SERDA's participation goals for contracts awarded
pursuant to this solicitation are 15 % for minority-owned business enterprisesand 15 % for
women-owned business enterprises. These participation goals are subject to the requirements of Article
15-A, and itsimplementing regulations as set forth in Title 5, Chapter X1V, Parts 140-144 of the New

Y ork Codes, Rules and Regulations (the “ Regulations”).

NY SERDA requires every winning proposer to undertake "good faith" efforts to actively solicit MWBE
participation in connection with its potential award of the NY SERDA contract. Within ten (10) business
daysfollowing the receipt of NY SERDA’ s award letter, awinning proposer must submit to NY SERDA
an MWBE Utilization Plan Form, in aform provided by NY SERDA. Within twenty (20) days following
its receipt of the Utilization Plan, NY SERDA will issue awritten notice of acceptance or deficiency. If
NY SERDA issues a notice of deficiency then proposer must provide NY SERDA with awritten remedy in
response to said naotice of deficiency within seven (7) business days of itsreceipt. If the proposer’s
remedy to the notice of deficiency is not timely provided or if it isfound by NY SERDA to be inadequate,
NY SERDA shall so notify proposer and request proposer to submit awaiver form within five (5) business
days. Failureto file the written remedy or awaiver form in atimely manner as set forth above may be
grounds for disqualification of proposer’s award for non-responsibility, after NY SERDA gives proposer
notice and opportunity to be heard in accordance with Article 15-A 8§ 313(5)(c) and the Regulations 8
142.9.

A winning proposer may request atotal or partial waiver of the requirements of the participation goals set
forth above. In such event, NY SERDA shall provide proposer with awaiver form to be provided by
proposer prior to the award of the NY SERDA contract. Prior to granting or denying awaiver,

NY SERDA shall evaluate proposer's “good faith efforts” and may consider the factors set forth in the
Regulations §143.7. Inthe event NY SERDA refuses to grant proposer a waiver, proposer may file a
complaint with the NY S Empire State Development’ s Division of Minority and Women Business
Development (the “Division™) in accordance with Sections 313(8) & (9) of Article 15-A and Section
142.12 of the Regulations.

Relevant sections of the Regulations may be found at the following link, which Regulations and each
party’ s rights and obligations set forth therein, are incorporated herein by this reference (in the event of a
conflict between this solicitation and the Regulations, the Regulations shall govern):

http://www.empire.state.ny.usMWBE/Data/122210 MWBE15-ARegs.pdf.

A Directory of certified MWBES may be found at the Division’ s website, here:

http://www.empire.state.ny.us’MWBE/directory Search.html

Article 15-A Disqualification and Dispute Resolution Procedures

NY SERDA, and applicable proposers and contractors shall be subject to and bound by the
disgualification and dispute resolution procedures contained in Article 15-A (including, without
limitation, Sections 312(5), 313(5)(c), 313(8), 313(9) and 316), and in relevant sections of the
Regulations (including, without limitation, Sections 142.9, 142.12 and 143.6), as and where applicable.

NY SERDA may disgqualify a proposer as being non-responsive under the following circumstances:



a) If aproposer fails to submit a MWBE Utilization Plan;

b) If a proposer fails to submit awritten remedy to a notice of deficiency;

c) If aproposer failsto submit arequest for waiver; or

d) If NY SERDA determines that the proposer has failed to document good faith efforts.

Penalties

In accordance with the Regulations 8142.13, NY SERDA’ s contract shall require contractor to agree that
itswillful and intentional failure to comply with the MWBE requirements of Article 15-A shall create
liability to NY SERDA for damagesin an amount equal to NY SERDA’s actual cost related to its expenses
for personnel, supplies and overhead related to establishing, monitoring and reviewing certified minority-
and women-owned business enterprise programmatic goals and Affirmative Action and Equal

Opyportunity compliance.



